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138 A.D.3d 1080
Supreme Court, Appellate Division,

Second Department, New York.

Pietro OPPEDISANO, plaintiff-appellant,

v.

Marlina OPPEDISANO, defendant;

Andrew Wigler, nonparty-appellant.

April 27, 2016.

Synopsis
Background: Husband brought divorce action against wife.
The Supreme Court, Queens County, Pam Jackman Brown,
J., imposed sanctions in sum of $5,000 each against husband
and his counsel after finding that husband had violated court
order prohibiting discussion about case with any nonparty,
and that counsel had frivolously filed Article 78 proceeding
and application to exclude husband's prior counsel from
courtroom. Husband and his counsel appealed.

Holdings: The Supreme Court, Appellate Division, held that:

[1] court improvidently exercised its discretion in imposing
sanctions against husband, and

[2] court improvidently exercised its discretion in imposing
sanctions against husband's counsel.

Reversed; sanctions vacated.

West Headnotes (2)

[1] Divorce Mode and conduct of trial in
general

Trial court in divorce proceeding improvidently
exercised its discretion in imposing sanctions
against husband for violating its order not to
discuss case with any nonparty; court denied
husband right to cross-examine person with
whom he allegedly spoke about case, and
in do doing, court failed to give husband a

reasonable opportunity to be heard on the matter.
N.Y.Ct.Rules, § 130–1.1(d).

1 Case that cites this headnote

[2] Attorneys and Legal
Services Determination; order

Trial court in divorce proceeding improvidently
exercised its discretion in imposing sanctions
against husband's counsel for filing frivolous
Article 78 proceeding and making frivolous
request to exclude husband's former counsel
from courtroom; court imposed sanctions on
same day of counsel's actions without giving
counsel opportunity to be heard or notice that
he could be sanctioned for his conduct, and
court failed to set forth reasons why it found
counsel's conduct to be frivolous or why amount
of sanctions was appropriate. N.Y.Ct.Rules, §§
130–1.1(d), 130–1.2; McKinney's CPLR 7801 et
seq.

2 Cases that cite this headnote

Attorneys and Law Firms

**521  Blodnick Fazio & Associates, P.C., Garden City, N.Y.
(Lauren C. Davies, Thomas R. Fazio, Edward K. Blodnick,
and Paul Lanni of counsel), for plaintiff-appellant.

Andrew Wigler, Great Neck, N.Y. (Eyal Talassazan of
counsel), nonparty-appellant pro se.

Heidi Luna, Jamaica, N.Y., attorney for the child Salvatore
Oppedisano.

Teresita Morales, Jamaica, N.Y., attorney for the child
Angelina Oppedisano.

**522  REINALDO E. RIVERA, J.P., JOHN M.
LEVENTHAL, THOMAS A. DICKERSON, and ROBERT
J. MILLER, JJ.

Opinion
*1080  Appeals, by permission, from an order of the

Supreme Court, Queens County (Pam Jackman Brown, J.),
entered October 27, 2014. The order, after a hearing, sua
sponte, imposed sanctions in the sum of $5,000 each against
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the plaintiff and his counsel, nonparty Andrew Wigler,
pursuant to 22 NYCRR 130–1.1.

ORDERED that the order is reversed, on the facts and in the
exercise of discretion, without costs or disbursements, and
the sanctions imposed against the plaintiff and the nonparty-
appellant are vacated.

In this action for a divorce and ancillary relief, the Supreme
Court held a hearing as to whether to impose sanctions against
the plaintiff because it suspected that a person who allegedly
was both a relative of the plaintiff and a court employee was
trying to influence the court and interfere with the action.
After terminating the hearing without testimony from the
person in question, the court imposed sanctions in the sum
of $5,000 each against the plaintiff and his counsel, nonparty
Andrew Wigler. The court found that the plaintiff had violated
a court order prohibiting discussion about this case with
anyone who was not a party. The court further found that the
plaintiff and Wigler had intentionally filed a frivolous CPLR
article 78 proceeding in order to derail the hearing. The court
also concluded that Wigler had made a frivolous application
to exclude the plaintiff's prior counsel from the courtroom
during the hearing. The plaintiff and Wigler appeal.

[1]  The Supreme Court improvidently exercised its
discretion in imposing sanctions against the plaintiff for
violating its order not to discuss the case with any nonparty. 22
NYCRR 130–1.1(d) provides that sanctions may be imposed
only after a reasonable opportunity to be heard. By denying

the plaintiff the right to cross-examine the person with
whom the plaintiff allegedly spoke about this case, and who
allegedly tried to influence the court, the court failed to give
the plaintiff a reasonable opportunity to be heard (see Breslaw
v. Breslaw, 209 A.D.2d 662, 663, 619 N.Y.S.2d 323; cf.
Kamen v. Diaz–Kamen, 40 A.D.3d 937, 837 N.Y.S.2d 666).

[2]  *1081  Furthermore, the court improvidently exercised
its discretion in imposing sanctions against the plaintiff and
Wigler for filing a CPLR article 78 proceeding and making
a request to exclude the plaintiff's former counsel from the
courtroom during the hearing. The court did not give the
plaintiff or Wigler a reasonable opportunity to be heard as to
whether this conduct constituted frivolous conduct subject to
sanctions. These events took place on the day of the hearing,
and the court, sua sponte, imposed sanctions based on those
events that same day without giving the plaintiff or his counsel
notice that they could be sanctioned for such conduct, and
without giving them an opportunity to be heard on such
allegations (see Matter of Griffin v. Panzarin, 305 A.D.2d
601, 759 N.Y.S.2d 745). Furthermore, the court failed to set
forth in its order why it found the offending conduct of the
plaintiff or his counsel to be frivolous, and why the amount
imposed was appropriate (see 22 NYCRR 130–1.2; Vogel
v. Vogel, 128 A.D.3d 681, 685, 9 N.Y.S.3d 97; Hamilton v.
Cordero, 10 A.D.3d 702, 781 N.Y.S.2d 907).
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